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1 THE COURT: We're back on the record in 

2 CJ-2008-7969, members of the jury are present as well as 

3 counsel. And I assume that Ms. McAdams is still sick? 

4 MR. BIBB: McAndrews. 

5 THE COURT: Pardon me. Mr. Barr, if you would 

6 please come back to the stand, sir. I'll remind you, you 

7 are still under oath. And Mr. Bibb, you may continue or 

8 being your cross-examination. 

9 MR. BIBB: Thank you very much. Your Honor. 

10 CROSS-EXAMINATION 

11 BY MR. BIBB: 

12 Q. Good morning, Mr. Barr. 

13 A. Good morning. 

14 Q. Let's begin by talking about your experience with 

15 automotive software and unintended acceleration. Before 

16 -- before you were hired by plaintiff's counsel to do 

17 work on cases against Toyota, you had never done any 

18 research into unintended acceleration, had you? 

19 A. I had not. 

20 Q. None of your work before getting involved in this 

21 work against Toyota involved software design work or 

22 analysis for automotive engine control systems, is that 

23 correct ? 

24 A. That's correct. 

25 Q. And you'll agree with me that you have not seen 
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other automobile manufacturer's software source code, 

have you? 

A. That's correct. 

Q. And you have not talked with anyone who has actually 

seen other automobile manufacturer's electronic throttle 

control systems to know whether Toyota's use of global 

variables is unusual in the field, have you? 

A. I've talked with those in the automotive industry 

about software generally, but with respect to other 

manufacturer's electronic throttle control systems, I 

don't know specifically and don't have any information 

about how many global variables they use. 

Q. I think you told the jury yesterday that you spent 

countless hours working on matters involving the Toyota 

electronic throttle control system, is that correct? 

A. I do. 

Q. Do you have any estimate as to how many hours you 

put in on this? 

A. I don't. 

Q. Would it be literally hundreds of hours? 

A. Probably be thousands of hours. 

Q. Like two, three thousand hours? 

A. I don't know for sure. 

Q. And I understand that for each of those hours you 

charge $400 an hour, is that correct? 
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1 A I don't think that is correct. 

2 Q. What is correct? 

3 A. My current rate in this case is 525 an hour. 

4 Q. I didn't mean to undersell you. Has all of your 

5 work been done at $525 an hour? 

6 A. No, it hasn't. 

7 Q. Has some of it been done at $400 an hour? 

8 A. I think about that price. 

9 Q. But these countless, perhaps thousands of hours you 

10 charged between 400 and $525 an hour, would that be 

11 correct? 

12 A. That's correct. 

13 Q. All right. Now, you understand, Mr. Barr, that the 

14 reason we're all in this courtroom is we're trying to 

15 determine the cause of Ms. Bookout's crash on September 

16 20, 2007, do you understand that? 

17 A. Yes, I do. 

18 Q. Let's talk a little bit here about the circumstances 

19 of the crash. You understand that Mrs. Bookout and Ms. 

20 Schwarz were traveling south on Highway 69 towards 

21 Eufaula, Oklahoma, right? 

22 A. In the vicinity of, I'm not sure if they had reached 

23 Eufaula yet. 

24 Q. I just said they were going towards Eufaula? 

25 A I don't know whether it was north of Eufaula or not 
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1 but in that area, she was traveling south. 

2 Q. It's your opinion the cruise control was not on at 

3 the time of the crash, right? 

4 A. That is my understanding of the facts. 

5 Q. And you know the speed limit on Highway 6 9 was 70 

6 miles an hour, are you aware of that? 

7 A. I'm aware of that. 

8 Q. Now, you don't believe that the unintended 

9 acceleration incident that Ms. Bookout claims occurred on 

10 Highway 69, do you? 

11 A. It's my understanding that it began on the exit 

12 ramp. 

13 Q. And you understand that Ms. Bookout successfully 

14 slowed her vehicle and exited on the exit ramp for 

15 Texanna Road, correct? 

16 A. I do. 

17 Q. And you know that Ms. Bookout told us in her 

18 deposition that she applied the brake to slow the car so 

19 as to exit on Highway 69, do you understand that? 

2 0 A. I do. 

21 Q. Now, you also understand Ms. Bookout and Ms. Schwarz 

22 took the wrong exit to get to where they were going, do 

23 you understand that? 

24 A. I read that. 

25 Q. And you understand that the exit ramp there from the 
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1 Highway 69 to Texanna Road is fairly long, somewhere in 

2 the neighborhood of a thousand feet or more? 

3 A. That is about the distance I understand. 

4 Q. It's your belief that the alleged unintended 

5 acceleration incident began somewhere on the exit ramp, 

6 correct? 

7 A. That's my understanding. 

8 Q. It occurred somewhere before the tire mark that is 

9 at about 150 feet from the point of rest, correct? 

10 A. I would agree with that. 

11 Q. Now, you don't know what the exact speed of the 

12 vehicle was when the malfunction allegedly began, do you? 

13 A. I don't. 

14 Q. And you don't know precisely the throttling at the 

15 time the malfunction allegedly began, correct? 

16 A. That's correct. 

17 Q. Now, in your deposition did you not tell us that it 

18 was very likely that the throttling was significantly 

19 less than halfway open when the vehicle began to 

20 malfunction? 

21 A. That's correct. 

22 Q. All right. Now, we don't -- in your deposition you 

23 said that you didn't have sufficient information to 

24 determine whether Ms. Bookout's foot was on the gas pedal 

25 or brake pedal or neither pedal when the alleged 
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1 unintended acceleration began, is that correct? 

2 A That's correct, the precise timing, we don't know. 

3 Q. Well, let's take a look at those three possibilities 

4 that we've got. And Mr. Barr, if you can't see this, let 

5 you me know, okay? So we've got one and I'm just going 

6 to put gas pedal, that her right foot was on the gas 

7 pedal, do you agree with me, that's one option? 

8 A. That is one of the possibilities for when the 

9 unintended acceleration or software malfunction began. 

10 Q. Based on all the vehicle testing that either 

11 Mr. Louden did with you and Mr. Arora's vehicle testing, 

12 when Ms. Bookout stepped on the brake pedal, the distance 

13 from the gas pedal to the brake pedal, when she does that 

14 we get brake echo check as soon as she held the brake 

15 pedal down for longer than 2/10ths of a second, right? 

16 A. In the limited testing that's been done within the 

17 essentially infinite space of vehicle and software 

18 states, it is true in that limited testing the brake echo 

19 check has stepped in if her foot was on the gas pedal and 

20 then she transitioned to the brake pedal. However, that 

21 doesn't rule out that the brake echo would not act for a 

22 number of reasons. 

23 Q. In all the tests, it can be limited or extensive, 

24 we'll talk about the testing later. Every time you go 

25 from the gas pedal to the brake pedal in a 2005 Camry 
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1 like Ms. Bookout's, what happens then is you get a BN] 

2 degree throttle, correct? 

3 A. The first effect of the brake echo failsafe, if it 

4 acts, is to cut the throttle to degrees or about. 

5 between five and 10 percent. 

6 Q. So if Ms. Bookout had her foot on the gas pedal and 

7 allegedly the task died, and puts her foot on the brake 

8 pedal, the throttle would go to degrees based on the 

9 testing that we've done and the way the software is 

10 written for Toyota and that would be the condition of the 

11 throttle, correct? 

12 A. It would. 

13 Q. Now let's go to number two, and that's — she has 

14 got her foot on the brake pedal. Okay. Now if she has 

15 got her right foot on the brake pedal, she doesn't have 

16 her foot on the gas pedal, right? 

17 A. That's correct. 

18 Q. So we've got no gas pedal. And if we don't have our 

19 foot on the gas pedal, then the throttle would be at 

20 idle, correct? 

21 A. I don't think we know that with certainty. 

22 Q. If the car's operating properly, the throttle would 

23 be at idle, correct? 

24 A. It takes some time to return to idle and we wouldn't 

25 know precisely when the software malfunction began and so 
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we can't say that with certainty. 

Q. Well, let me ask -- while they get the throttle body 

out. You'll agree with me when you say it takes some 

time, the springs on the throttle body, actually when the 

motor is — is giving instructions to no longer keep it 

open, the springs will close this plate in the throttle 

body, right? 

A. What you said is true, but that's not what happens 

when someone takes their foot off the accelerator pedal. 

Q. What actually happens is -- you've got a lot of mass 

in that engine, right? The rpms will slowly come down 

but the throttle itself will close within a second when 

the pedal is released and it's in the idle position? 

A. When the pedal is released, software will drive the 

throttle closed, if it's working properly like the hot 

water valve that I talked about. But that's different 

than what you're talking about with the degree spring 

return. That is a mechanical return that happens in that 

failsafe, but would not happen here. 

Q. A mechanical return on that throttle like I showed 

to the jury, but that happens irrespective of the 

software, I mean, that is a mechanical system separate 

and apart from the software? 

A. It will only happen if the software stops 

controlling the throttle. 
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1 Q. Let's assume she's got her foot on the gas -- on the 

2 brake pedal, she's got no gas pedal, assume your car is 

3 running right so you're at idle, and then your task dies 

4 while she has got her foot on the brake pedal, right? In 

5 none of the testing that's been done has the throttle 

6 ever opened unless you had the cruise control on, right? 

7 A. That's correct, but that is because that's a test 

8 that's not been performed. 

9 Q. Well, we saw -- talked about that cruise control 

10 test that you showed the jury yesterday on the slides, 

11 because the throttle does open because it's trying to get 

12 up to the set speed, do you remember that one? 

13 A. Yes. 

14 Q. If we have a task death and the gas pedal is at 

15 idle, like everything is working right on this car like 

16 it had every day for the two years she owned the car, 

17 then it's going to stick the throttle at idle when the 

18 task dies, right? 

19 A Again, sir, the time matters down to the millisecond 

20 level, in that scenario maybe less than a millisecond, 

21 and so it matters when the task dies relative to when she 

22 lets her foot off the gas pedal. The idle return you're 

23 talking about requires software control and if the task 

24 dies in between when she is releases her pedal, but 

25 before it goes to idle it could continue to be open wider 
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1 than idle. 

2 Q. You don't know what the throttle position was 

3 though, correct? 

4 A. That's correct. 

5 Q. If she is coming down that ramp riding the brakes 

6 slowing down because she knows she's got a stop sign at 

7 the foot of the ramp, let's assume she has been on the 

8 brake for two or three seconds, the engine is going to be 

9 at idle, right? 

10 A. If she's been on the brake for two or three seconds 

11 then that hypothetical I would agree it would likely be 

12 at idle. 

13 Q. And when you're applying the brake pedal and your 

14 engine's at idle, it's no different than pulling up to 

15 the stop sign or a red light here at Park and Harvey in 

16 front of the courthouse, isn't it? Because that is the 

17 way you normally pull up to a stop, right? 

18 A. That's correct. 

19 Q. And so the brakes are going to stop the car even if 

20 the task is dead and you're on -- and it freezes the 

21 throttle at idle, right? The brake's going to stop that 

22 car, right? 

23 A. That's correct. 

24 Q. Now I've got the third option. And that's no gas, 

25 no braking. Okay. Now, under this circumstance she 
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1 doesn't have her foot pressing on either pedal. Then if 

2 she goes off of the gas for two or three seconds, she's 

3 clearly going to be at idling, right, do you agree with 

4 that? 

5 A. That's correct. If she has been off for several 

6 seconds. 

7 Q. And whatever happens, if this mysterious task X 

8 dies, then again, you'd be at idle, when it dies and the 

9 throttle would be stuck at idle. And when she puts the 

10 brake on, she transitioned the brake switch to go to a 

11 failsafes, right, on every test that you've seen run, 

12 isn't that correct? 

13 A. If the only memory corruption affect was to kill 

14 task X and in the limited testing that it's not 100 

15 percent definitive for a number of reasons we can get 

16 into if you want to look at my report, what you say 

17 hypothetically would occur. 

18 Q. Now, so these are the situations that we've got with 

19 this car coming down off that exit ramp, either as soon 

20 as she steps on the gas pedal, what you call limited 

21 testing, essentially all of the testing shows a failsafe, 

22 she's on the brake pedal, not on the gas pedal, she's at 

23 idle, she stops the car. She's not on the gas and not on 

24 the brake, it's idle, goes into failsafe when she steps 

25 on the brake pedal and she would stop the car then too. 
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wouldn't she because it would be idle? 

A. In those hypothetical scenarios, which are not 

consistent with my understanding of this accident, that's 

what would happen. 

Q. You know that Ms. Bookout said that she had her foot 

on the brake and that she pumps the brake, you are aware 

of that? 

A. I am aware of that. I believe she said six or seven 

times. 

Q. And she even said she removed her foot from the 

pedal during that pumping, you're aware of that? 

A. I don't remember her precise words with respect to 

that. 

Q. Have you read Ms. Bookout's deposition? 

A. I have. 

Q. Do you recall her saying on page 35 at the end of 

that page -- could we see that, Mr. Doyle? There about 

page 35, line 24. Again, this was Mr. Jennings asking 

the questions. "Do you remember pumping the brake? You 

mean applying the brake and then taking your foot off of 

it and applying it again?" And her answer was "yeah." 

Now if she takes her foot off the brake and applies 

it again, in that situation the brake echo check would 

operate as long as she took her foot off the brake for 

more than two — two hundreds of a thousandths of a 
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second, 2/10ths of a second, she would transition that 

brake switch and as a result the brake echo check would 

come in and would shift to failsafe, isn't that true? 

A. If during the pumping her foot came fully off the 

brake pedal, and not 100 reliably, that the brake echo 

acted, then the failsafe of cutting the throttle would 

have kicked in. However, pumping can occur -- and I 

don't think this answer is clear from a technical point 

of view, pumping can occur, as I mentioned yesterday, 

without full removal of the foot. When most people pump, 

more than half of the people pump in one study that I've 

reviewed, they don't, they never get it completely off 

there. 

Q. We're going to talk about that, that is the Cooper 

study? 

A. That's what I'm referring to. 

Q. You told us yesterday that you've written some 

reports on Toyota unintended acceleration, right? 

A. Correct. 

Q. One of the reports you issued was in September, 

September 17, 2012, do you recall that? It would be your 

rebuttal report? 

A. I do. 

Q. And you described the testing -- you described this 

vehicle testing that you're talking about today as 
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1 limited. The vehicle testing performed by plaintiff's 

2 experts using a testable version of Toyota's ECM, that is 

3 the engine control module software, was necessary to 

4 scientifically confirm our discovery of a single point 

5 failure. So this testing scientifically confirmed these 

6 findings, isn't that right? 

7 A. The testing that was performed confirmed that the 

8 Toyota failsafes have gaps and that there are single 

9 points of failures and unintended acceleration can occur 

10 while no failsafe acts, and they can also confirmed that 

11 sometimes there's a failsafe that will act after the 

12 driver, after the UA has already occurred. 

13 Q. But the one thing that the scientific testing that 

14 you did was confirmed every time, in every one of the 

15 tests of the vehicle that you ran that when the brake 

16 switch was transitioned, it triggered a failsafe, 

17 correct? 

18 A. In the limited testing that was performed in much 

19 larger test space, all the tests eventually if the driver 

20 transitioned the brake switch, that is the unintended 

21 acceleration already occurred, the software malfunction 

22 already occurred, then when the driver acted, sometimes 

23 counterintuitively, by removing their foot from the 

24 brake, then there was a failsafe that a source code shows 

25 is not reliable 100 percent of the time. But in the 
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1 limited testing it did act every time. 

2 Q. It did act 100 percent of the time when tested on a 

3 real vehicle, didn't it? 

4 A. It will not act 100 percent of the time in real 

5 vehicles across a larger test scenario such has a billion 

6 driver hours. 

7 Q. Have you ever in any test seen a failsafe not 

8 activate in a vehicle test? 

9 A. In a vehicle test, that has not been shown. 

10 However, that's not how you prove a negative hypothetical 

11 in science. 

12 Q. Now, you know after the crash the car has inspected 

13 by at least a dozen engineers and scientists, you're 

14 aware of that? 

15 A. I hadn't counted them, but I was aware there were 

16 several inspections of the Bookout vehicle. 

17 Q. And you're aware that among other things the 

18 accelerator pedal was removed from the vehicle and 

19 tested? 

20 A. I understand that no problems were found with the 

21 accelerator pedal. 

22 Q. And the brake switch was removed from the vehicle 

23 and tested, are you aware of that? 

2 4 A. I am. 

25 Q. And you're aware of that brake switch was found to 
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1 be operating normally, correct? 

2 A. I do. 

3 Q. So now, when we took your deposition you told us 

4 that you had not ruled out pedal misapplication as the 

5 cause of Ms. Bookout's crash, had you? 

6 A. At that time of my deposition in early August, that 

7 was correct. 

8 Q. And in fact, this accident can be explained by 

9 simple pedal misapplication, can it not? 

10 A. No, it cannot. 

11 Q. So by a combination of applying the gas pedal and 

12 applying the brake pedal at different times, coming down 

13 that ramp, you don't think you can reproduce this crash? 

14 A. That's correct. 

15 Q. Have you been to the scene? 

16 A. I have not been to the scene. 

17 Q. Have you seen the car? 

18 A. I have not -- I have not seen the car in person. 

19 Q. Have you tried to do any testing yourself of a 

20 vehicle to see if you can apply the gas pedal and then 

21 apply the brake pedal and have this accident occur? 

22 A. I have not. That's not my role here. 

23 Q. Now, you are aware, are you not, from looking at 

24 some of the research that you've done that there was this 

25 incident in Santa Monica, California where a gentleman 
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1 drove by the farmers market, correct? 

2 A. I'm familiar with that incident. 

3 Q. And that incident covered over 750 feet, did it not? 

4 A. I don't know the precise distance. 

5 Q. And it lasted for more than a few seconds, correct? 

6 A. That's correct. 

7 Q. And then you're aware in the Cooper study that you 

8 just mentioned to me that there was one driver in that 

9 study that froze up and plowed through the cone barrier 

10 at the end, correct? 

11 A. I am aware of that. 

12 Q. And you're aware in one of the tests where they were 

13 having people pump the brakes, one of the subjects pumped 

14 the accelerator pedal, you're aware of that too, are you 

15 not? 

16 A. I am aware of that. 

17 Q. And so it is -- you just can't rule out that Ms. 

18 Bookout might have pressed the accelerator pedal when she 

19 meant to press the brake, can you? 

20 A. Yes, I can. 

21 Q. And of course, if she did do, that when she finally 

22 got on the brake, even if there was a task death, the 

23 limited testing or the scientific testing that you 

24 mentioned would put it into failsafe, correct? 

25 A. Yes. And then she would not have skidded for over 
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1 100 feet -- 150 feet. 

2 Q. Well, if you put on the brakes you can press them 

3 hard enough to cause the brakes to skid, can you not? 

4 A. I'm sorry, sir. 

5 Q. Let me rephrase that. You can, whether you apply 

6 the parking brake or service brakes or both at the same 

7 time, can get tire marks from this vehicle, correct? 

8 You've seen that in some of the testing, have you not? 

9 A. I'm sorry, I still don't understand the question. 

10 Q. Never mind. I'll move on. Let me ask you about the 

11 vehicle testing, and we're going to look at one of those 

12 slides you showed in a few minutes. The vehicle testing 

13 that was done by Mr. Louden, in order to run those tests 

14 he ran that vehicle not on the road like we saw with Mr. 

15 Arora's test, he ran that vehicle on a chassis 

16 dynamometer, correct? 

17 A. That's correct, we felt that was safer. 

18 Q. And the chassis dynamometer has big rollers to allow 

19 the vehicle to simulate by rolling its tires against 

20 these rollers, simulate being on a road, correct? 

21 A. That's correct. 

22 Q. All right. But this is a no load dynamometer, 

23 correct? 

24 A. I believe so. 

25 Q. And so the vehicle is kind of free to spin against 
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1 those, even when the throttle is cut. It would take 

2 longer for the vehicle to slow down than it would if it 

3 was out on the highway, right? 

4 A. That's correct, as I mentioned yesterday. 

5 Q. Now, to cause task death in the tests that Mr. 

6 Louden performed, you had to modify the software source 

7 code, isn't that right? 

8 A. That's correct, with Toyota's help. 

9 Q. And when you modified the source code that allowed 

10 you to do fault injection testing, correct? 

11 A. That's correct. 

12 Q. And in other words, Mr. Louden would use a computer 

13 to inject faults to cause the task to die, is that right? 

14 A. That's correct. 

15 Q. I mean, these tasks did not die on their own, did 

16 they? 

17 A. We were conducting testing and we wanted to see what 

18 happened when tasks died, so we killed them at a time of 

19 our choosing so that we could observe the outcome. 

20 Q. In order to kill the tasks, you had to do it by 

21 reprogramming the engine software so that as to prevent 

22 certain portions of the software source code from 

23 running, so that allowed you to then stick the throttle, 

24 correct, by killing the task? 

25 A. That's inaccurate, sir. 
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1 Q. In other words, you did have to remove parts of the 

2 source code, did you not? 

3 A. No, we did not. 

4 Q. But had you ever achieved task death in a Toyota 

5 engine control system without killing it? 

6 A. All the testing that we did was under the conditions 

7 of the injecting a fault and observing the results. 

8 Q. Never had one just die a natural death, have you? 

9 A. That's not something we were standing around looking 

10 for, sir. 

11 Q. The answer to that is no, you never had one just 

12 die, you had to kill it? 

13 A. Not that we know of it, sir. It might have died and 

14 we wouldn't know it necessarily. 

15 Q. Fair enough. You don't know of any tasks that have 

16 just died on their own, do you? 

17 A. I do not, in the testing. 

18 Q. Now at the end -- at the end of your testimony 

19 yesterday we looked at some of Mr. Arora's tests, do you 

20 remember those? 

21 A. Yes, the videos. 

22 Q. And you know from -- you've read his deposition, 

23 correct, taken back in August or September? 

24 A. I've read several of Mr. Arora's depositions. I'm 

25 not sure which one you're referring to. 
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1 Q. The one in this case, I think you might have been 

2 asked about some of the testing that he did that we saw 

3 yesterday, do you remember that? 

4 A. Yes. 

5 Q. And you know that the purpose of Mr. Arora's testing 

6 was to see whether killing any task or combination of 

7 tasks resulted in longer braking distances, you 

8 understood that was the point of his testing? 

9 A. That's correct. 

10 Q. And in fact none of the braking distances were 

11 longer than expected because of task death, correct? It 

12 didn't make the car take longer to stop, did it? 

13 A. Not that I was aware of, no. 

14 Q. And you're also aware from Mr. McCort's testimony 

15 that if Ms. Bookout was applying the service brakes to 

16 cause that tire mark that we see, and the cops had talked 

17 about in the case, rather than the parking brake -- and 

18 let me back up for just a second. The test we saw with 

19 Mr. Arora, he was applying the service brake, correct? 

20 A. My understanding is he was applying the service 

21 brakes only, not the parking brake, and he was applying 

22 that at 60 pounds of force. 

23 Q. And the service brakes, those are the brakes that 

24 are operated by the brake pedal down underneath the 

25 dashboard, right? 
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A. That's right. What you think of as the brakes. 

Q. And so Mr. McCort, if you recall, maybe you read his 

testimony, maybe the jury will recall, that if you were 

going to cause that skid mark that the police officers 

have told us about out there on the exit ramp at Texanna 

Road with the service brakes as opposed to the parking 

brake, the car would have had to have been going 60 or 65 

miles an hour, do you recall that? 

A. With respect to Mr. McCort testimony, I don't 

remember that specifically. But it's my understanding of 

Mr. McCort's testimony that it's his opinion that the 

parking brake was pulled. It's my understanding also of 

the police officer's testimony and other eyewitness 

testimony that the parking brake was pulled and involved 

in those skid marks. 

Q. The jury will recall what the officer's testimony 

was, Mr. Barr. But the long and short of it, none of Mr. 

Arora's tests were run with the parking brake being 

appear applied to slow or stop the vehicle, were they? 

A. They were not. My understanding would be that if 

you added the parking brake to the service brake, the 

stopping distance would have been even shorter. 

Q. Now, Mr. Barr, I know you explained to the jury 

yesterday, but at your first try at artificially 

producing task death you made some errors, did you not? 
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A. I believe I made one error, sir. 

Q. And when you wrote your original report you didn't 

know that a brake echo would cut the throttle to 

failsafe, did you? 

A. At the time of my July 2004 report in the Van Alfen 

case I was not aware of that. 

Q. And I understand and you explained you had limited 

time to review that monitor CPU source code prior to 

issuing your July 17 or July 18 2012 report, is that 

right ? 

A. That's right, this was the source code that was 

proceeded just a few weeks before. 

Q. Now, you did have a chance to review it, and in 

fact, did you not remove about 20 percent of that source 

code to make it -- to facilitate your review of it? 

A. The error that I made was based on not having the 

tool that's used to compile that, the assembler that I 

spoke of yesterday, and not having that assembler, it was 

my understanding that about 20 percent that of code 

belonged to another chip called the Sigma 2, and that the 

80 percent that I reviewed as in the ESP-B2. 

I later learned that the situation was flipped and 

that I should have looked at that 20 percent of the code 

as well in my analysis, which I did in my supplemental 

report which I filed in that case and the judge accepted. 
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Q. Well, you filed a rebuttal report two months later 

on September 17, 2012, did you not? 

A. I did not, but I was not aware at that time. 

Q. And you had additional on two months to work with 

this source code and you made the same error in that 

report, did you not? 

A. I don't think that was — I was still not provided 

the tool that would have changed my mind another any 

other evidence. 

Q. So you made the same mistake two months later after 

you had two more months to work on this, as you made on 

July 17, right? 

A. I'm not sure how active I was is in Toyota work 

during that time. I don't recall. 

Q. But you didn't correct the error that you stated in 

your July report even two months later in your September 

report, did you? 

A. As I stated earlier, as soon as I became aware of 

it, within ten days, I studied the extra 20 percent of 

the code, I wrote a supplemental report. The report I'm 

using in this case, the Saint John case, incorporates 

that analysis, that full analysis. 

Q. Your theory has kind of changed over time because 

you had one theory, and then you discovered that it was 

not accurate so you had to do something else, haven't 
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you? 

A. I don't believe that is accurate, sir. 

Q. But you'll agree with me that your initial theory 

was that that monitor CPU would not cut the throttle, 

right, when it detected a brake change? 

A That was an element of my understanding of the 

failsafe misbehavior, but my theory was then and remains 

that tasks can die, that as a by-product of tasks dying, 

unintended acceleration can occur and not all of those 

unintended accelerations will be caught before there is 

harm to the drivers, passengers and pedestrians. 

Q. And you didn't learn of the mistake that you had 

made until you learned about it from Mr. Arora, did you? 

A. That's correct. You said September 17th, I don't 

remember the date, when I issued my rebuttal report to 

his, he issued his rebuttal report to mine and it was at 

the time that I learned that I needed to look at the 

additional 20 percent of the code. 

Q. Each side had to submit their expert reports written 

in the same day, is that correct? 

A. That's correct. That's how this works. I pointed 

out errors in Mr. Arora's analysis at the same time. 

Q. And you had to go back and kind of retract the 

statement that this brake echo would not shut down the 

throttle motor, correct? 
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1 A. That's correct, but it didn't change my ultimate 

2 conclusion in that case, and it's not relevant here to 

3 this case. 

4 Q. Now, in addition to setting this failsafe, if this 

5 fault persists for more than, what is it, three seconds 

6 or so, the vehicle will stall out, correct? 

7 A. That's correct. The brake echo check, if it's 

8 responding to task X death, will first, after that 

9 2/10ths of a second, will cut the power to the throttle 

10 and then three seconds later, it could be slightly 

11 longer, three and a half seconds, but approximately three 

12 seconds later it will stall the engine. 

13 Q. Ms. Bookout's vehicle didn't stall in this accident 

14 did it? 

15 A. That's correct. 

16 Q. We can all degree on that. And we can also all 

17 agree that this transition of the brake switch it has to 

18 occur for 2/10ths of a second, correct? 

19 A. That's correct. And it will not be reliable. It 

20 may not work every time -- 

21 Q. I'm sorry, I apologize. The 2/10ths of a second, 

22 that's as fast as a blink of an eye, isn't it? 

23 A. That's accurate. 

24 Q. Now, you have not reproduced in vehicle testing your 

25 theory that there's a software bug that opens the 
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1 throttle and then the task dies, have you? 

2 A. No. 

3 Q. And you have not reproduced in vehicle testing your 

4 theory where there's task death and then the throttle is 

5 opened farther by a software bug or corruption, correct? 

6 A. Right. So the second corruption that I talked about 

7 yesterday has not been demonstrated in a vehicle. We've 

8 not attempted to. 

9 Q. All right. Now, do you know how big the throttle 

10 angle would have to be for the vacuum to the power assist 

11 not be replenished when the brakes are pumped? 

12 A. I've seen various percentages for the throttle angle 

13 of which the vacuum brake -- vacuum assist to the brake 

14 doesn't replenish. NASA quoted around 30 percent, other 

15 experts have said -- NASA said 30 degrees, which is about 

16 a third of the way open; other experts have said smaller 

17 amounts, bigger amounts. I don't know the precise 

18 number, and in fact vary by vehicle. 

19 Q. And you know Mr. Hannamann who's back here, he's 

20 done a little testing on that to try to evaluate that. 

21 correct ? 

22 A. I understand that. 

23 Q. But you know that all the testing of Mr. Hannamann 

24 or NASA or the engineers that Toyota has retained in the 

25 case, the vacuum is always replenished if you're HHj 

THIS TRANSCRIPT IS NOT PROOFREAD 



31 

1 degrees, correct? 

2 A. I don't know that I've reviewed all that data to say 

3 always, but certainly data that I've seen is consistent 

4 with that. 

5 Q. And the data that you've seen would certainly 

6 indicate you would not lose vacuum assist if your 

7 throttle is at degrees, correct? 

8 A. My understanding is that's extremely unlikely. 

9 Q. Let me talk to you for just a moment about these 

10 MISRA violations that you talked about yesterday. The 

11 first version of MISRA was put out in 1998, correct? 

12 A. Yes, I believe it was March or April. 

13 Q. Now, you understand from Mr. Ishii's testimony that 

14 Toyota's coding standard started being developed starting 

15 in 1994, you're aware of that? 

16 A. I don't remember the year he stated. I believe he 

17 stated the 1990s. But it was updated during the time 

18 frame that this vehicle was designed. In fact, I 

19 reviewed the 2002 version which my understanding would be 

20 the version -- even though they weren't enforcing it, 

21 they were updating it every year or two. 

22 Q. And Toyota's standards were established in 1997, you 

23 understand that? 

24 A. You said 1994 earlier -- 

25 Q. That's when they started being developed. They were 
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then established by '97? 

A. That's the number that sounds right, the date that 

sounds right to me. 

Q. And when Toyota issued its coding standards there 

weren't any MISRA standards, were there? 

A. If they issued them in 1997, that would be true. 

Q. Now, MISRA was updated in 2004 to improve from the 

1998 version, right? 

A By and large the rules are the same. Some rules 

that had previously been recommended became required. 

And there was a rearrangement, the chapters were 

rearranged and the rule numbering system was rearranged a 

bit. By and large they are the same rules. 

Q. Now the Camry that Ms. Bookout was driving was a 

2005 model year vehicle, right? 

A. That's correct. 

Q. And you mentioned just a couple of moments ago that 

this was introduced as a new model in the 2002 model 

year, is that right? 

A. No. 

Q. This car was not -- this series Camry was not 

introduced as a 2002, and then updated year after year 

through I think about 2006, right? 

A. Okay. I misunderstood your question. You're 

referring to the electronic throttle control use in the 

THIS TRANSCRIPT IS NOT PROOFREAD 



33 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

Camry began in 2002. 

Q. 2002 was the first year for the Camry. And since it 

was a 2002 model year vehicle, it wouldn't surprise you 

that the car actually went on sale some time during 

calendar year 2001, right? 

A. That's correct. 

Q. And you're familiar I assume in some of the work 

that you've done, that it generally takes three or four 

years to develop a new car, are you aware of that? 

A. Yes, I am. 

Q. So if we go back to 2001, we're looking at 1997 or 

1998 when the development work to begin on this Camry 

with the electronic throttle control system, correct? 

A. I think that is fair to say, but I would just point 

out that the actual development of the software is one of 

the later things that would be done in the three to four 

year process. 

Q. So when the development of this vehicle began in 

'97, the MISRA standard weren't even in effect, were 

they? 

A. Not for the vehicle we're talking about here. 

That's the 2005 Camry, you're talking about the 2002 

Camry. 

Q. And they went from year to year with the software 

being developed and adjusted and modified each year, is 
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1 that right? 

2 A. They did, in a very sloppy way. But in the 2005 

3 model year, I believe it was, they redesigned the 

4 electronics. Went from two processors to one processor, 

5 switched from the ITron operating system to the OSEK 

6 operating system, and the updated their coding standard, 

7 and they designed a new monitor CPU. So given that level 

8 of effort, they certainly in around 2002-2003 time frame 

9 when they were doing these things for the 2005 Camry 

10 model, could have adopted at least the 1998 MISRA system. 

11 Q. Thank you, Mr. Barr. Now, Mr. Barr, I want to talk 

12 to you and talk now to the jury about just some of your 

13 slides, we're not going to go through all the slides. 

14 We'll talk about some of the slides with you, all right, 

15 and the first one is slide number three. This was when 

16 you had the book up here and I really want to focus on 

17 this third one here. I don't know if the jury can read 

18 it there. But this book that you published, it has 

19 Michael Barr's coding standard in it, doesn't it? 

20 A. It's the Barr Group's coding standard. 

21 Q. Right and that's different from the MISRA coding 

22 standard? 

23 A There is considerable overlap between the two, 

24 that's correct. 

25 Q. But it's different from the Toyota coding standard? 
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A. It is, and it's aimed at a slightly different set of 

imbedded systems developers than MISRA is aimed at. 

Q. I know you're critical of Toyota creating their own 

coding standards, but the Barr coding standard is another 

coding standard out there, right? 

A. It is. 

Q. And if you compare to the Barr coding standard to 

the MISRA coding standard, you have violations in the 

Barr coding standard that didn't match up with MISRA's 

coding standard, right? 

A. First of all, I would say there's considerably more 

overlap between the imbedded C coding standard book and 

MISRA. And second of all, someone who followed that 

coding standard would not violate those MISRA rules. 

And this book is really not aimed specifically at 

safety critical systems developers. It's trying to take 

some of the lessons learned in safety critical and in 

MISRA and bring them down to things like this Nike fuel 

ban. In fact, I've been in touch with engineers who work 

there who are adopting this coding standard. And they 

don't need to design a safety critical system but they 

still want to maintain good software and they want to 

keep bugs out because if they have a million of these in 

the field and there's a bug, then they have to get 

everybody to update their software or do a recall, or 
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1 their reputation suffers. So that's what this book is 

2 trying to do. And actually in it says, look at the MISRA 

3 rules, those are smart people, they came up with good 

4 rules and you should follow as many of them as possible. 

5 And this book augments that by adding some additional 

6 stylistic rules to make it easier for programmers to 

7 understand their own code later when they review it and 

8 also the code of other developers. 

9 Q. I think the question was, if you ran a MISRA checker 

10 on code written to Barr standard, you'd end up with a 

11 violations of the MISRA code, correct? 

12 A. Possibly for the rules that are not overlapping. 

13 Q. Now, did you tell us yesterday that there's always 

14 going to be some bugs in software, right? 

15 A. Yep. 

16 Q. So on the cover of your book, though, you put up 

17 here "zero bugs". That is not true, is it? 

18 A. If you read what that means in the book, it says 

19 zero bugs is not achievable but you should structure your 

20 software process, your software architecture, your coding 

21 standard and your company safety culture for the purpose, 

22 the aim of trying to get there. 

23 Q. Right. But you'll never get to zero bugs, will you? 

24 A. That's correct. And that's not what that implies. 

25 Q. All right. I won't judge a book by its cover. 
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Now, let's go to slide number six. And this was an 

example of writing software that you gave us yesterday, 

okay? Now, here, to make sure I understand it, the way 

it's read here you've got two numbers, two values, right? 

A. That's correct. 

Q. An A value and a B value. And the way this reads if 

A is bigger than B, like it's 10 and 4, and then you use 

the larger, right? 

A. That's correct. 

Q. If it's A is four and B is 10, then you'd use B? 

A. That's correct. 

Q. Use the larger value always, right? 

A. That's correct. 

Q. Now, if A is 10 and B is 10, this doesn't tell us 

what to do, it's going to use B, isn't it? 

A. No -- well, t's going to use B, but that's going to 

be the right answer because whichever one you return in 

that case -- 

Q. It's not a larger value than A? 

A. Well, the name of the function was chosen to explain 

the recipe. 

Q. Make sure I understand, 10 is not larger than 10, is 

it? 

A Another name for the function could have been chosen 

to emphasize that. 
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1 Q. I mean, this is a bug, isn't it? 

2 A. No, it's not. 

3 Q. Not a bug. Doesn't function the right way, though, 

4 does it? 

5 A. It doesn't function according to the way I named the 

6 function, but real software would have a specification 

7 that said what was supposed to happen when they were 

8 equal. When I put together this slide, I certainly 

9 thought about the fact that they could be equal and what 

10 to do. And I thought, well, I only have view lines of 

11 PowerPoint and I'm explaining it to a lay audience, and 

12 so I didn't include a specific representation. But I 

13 would not describe that as a bug, sir. 

14 Q. Not a bug. Not a bug. Let's go then to slide 

15 number 7. And yesterday you were talking about the 

16 throttle being like a shower that you turn on, do you 

17 remember that? 

18 A. Yes. 

19 Q. Do you think that is an apt analogy? 

20 A. It's referring actually to the hot water. 

21 Q. And because the throttle isn't like a shower, is it, 

22 because the shower you turn on and let go and take your 

23 shower and then turn it off. The throttle you'd have to 

24 turn that handle and then hold it open to keep the water 

25 coming, wouldn't you? 
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1 A. That's correct. In the throttle in the car you have 

2 to keep holding it open, because if you don't keep 

3 holding it open electrically, then it has a mechanical 

4 spring that will return it back to closed. But as long 

5 as the software is controlling it, to be clear, it will 

6 act just like you letting it — set it and forget it. 

7 Q. What we know is when the check -- the brake echo 

8 check kills power to the throttle motor, the throttle 

9 closes, right? 

10 A. That's correct. If the software, whether it's 

11 functioning properly or not, stops controlling that, then 

12 the mechanical turn spring will take over. 

13 Q. You also showed us a photograph of an engine control 

14 module, correct? 

15 A. Correct. 

16 Q. This is a 2008 Camry, is it not? 

17 A The one I showed is a 2008. 

18 Q. Is this a 2005 here, do you recognize that? 

19 A. Yes. 

20 Q. Okay. Now, you talk about the hostile environment 

21 that the system has to operate under. Do you know where 

22 the 2005 electronic control module in located in the 

23 Camry? 

24 A. I believe the 2005 is under the dash. 

25 Q. It's inside the passenger compartment, isn't it? 
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A. That's correct. 

Q. It's in front of the glove compartment, correct? 

A. That's a good description. 

Q. Now, look at slide 10. You talk a lot about -- I'm 

not going to try to go over lengthy -- but you talk some 

about the NASA report, do you remember that? 

A. Yep. 

Q. And you've got a quote here on this slide from the 

NASA report, right? 

A. Yes, I do. 

Q. Now, you gave a lot of quotes from that NASA report, 

but the conclusion that NASA reached, could I see page 17 

of the NASA report in executive summary? The last 

paragraph there, Mr. Doyle. You quoted first sentence 

there several times, but you didn't quote the second 

sentence, which is the final sentence of the executive 

summary that says the testing and analysis described in 

this report did not find that TMC, and you know that 

means Toyota Motor Corporation, and the ETCS-i means the 

electronic throttle control system, correct? 

A. Correct. 

Q. The testing and analysis described in this report 

did not find TMC ETCS-i electronics are a likely cause of 

large throttle openings as described in the VOQs. And 

the VOQs for the jury, are what, vehicle owner 

THIS TRANSCRIPT IS NOT PROOFREAD 



41 

1 questionnaires? 

2 A Yeah, that is the -- when people call the National 

3 Highway Traffic Safety Administration, NHTSA, or going on 

4 to the web site to complain about their vehicle, they 

5 fill out a vehicle owner questionnaire. 

6 Q. And you used some of those or reviewed some of the 

7 VOQs for those other accidents that you were talking 

8 about at the end of your testimony yesterday, correct? 

9 A. Yes. 

10 Q. So in other words, what this is saying here is the 

11 NASA testing and analysis described in this 100 and some 

12 odd page report did not find that Toyota's electronics 

13 are a likely cause of large throttle opening as described 

14 in reports from other consumers, correct? That's what 

15 they concluded? 

16 A. That's correct. 

17 Q. Now, go to slide 13. You quoted this second 

18 postulated scenario as a systematic software malfunction 

19 of the main CPU, opens the throttle without operator 

20 actions, and continues to properly control the fuel 

21 injunction and emission, correct? 

22 A. Yes. 

23 Q. That is one of the things you highlighted for this 

24 jury. But if we could look at the whole paragraph that 

25 sentence comes from, Mr. Doyle. 16, and it's the 
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paragraph right there -- that begins with the second 

postulated, it's the next to the last paragraph. This 

was the paragraph that you picked that sentence out from. 

And down at the foot of it, it goes on to say that the 

main CPU malfunction would be required to open throttle 

beyond five degrees with the accelerator not pressed and 

leave no failure code. 

The NESC team, that's the NASA team, right? 

A That's right, it's the research group within NASA. 

Q. The NESC team examined the software code of more 

than 280,000 lines for paths that might initiate such an 

unintended acceleration, but none were identified, right? 

That was what they report? 

A. That's what they said. 

Q. Now, you mentioned that you had had some assistance 

in doing the software code review, is that right? 

A. That's correct. 

Q. And how many folks did you have helping you? 

A. Well, I have three from the Barr Group team, I also 

relied from time to time on three others. 

Q. That would be six folks? 

A. That's correct. 

Q. Or is that six including you? 

A. That's seven, six helping. 

Q. Mr. Doyle, can we go to page 11 of the NESC report? 
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1 This was the team that NASA had put together here. This 

2 is just the first page of it. They had 33 scientists and 

3 engineers working on this project, didn't they? 

4 A. They did, but I think if you count the software 

5 engineers you'll find there is significant less than 

6 seven. 

7 Q. Because they looked at it from all different angles, 

8 not just the software angle, right? 

9 A. That's correct, and we were in the source code room 

10 looking at the software and we were focused on the 

11 software system. 

12 Q. You can see the second page of those engineers. 

13 And this report was issued in January 18 of 2011, 

14 correct? 

15 A. I know that date, that's right. 

16 Q. And they were charged with this research in March of 

17 2010 so they worked about 10 months on it, correct? 

18 A. That's sounds like the total length of time, 

19 something like that. 

20 Q. With all of these people looking at not just the 

21 software, but the electronics, the computer scientists on 

22 this list, mechanical engineers, everybody looked at it, 

23 correct? 

24 A. i don't think it says here whether someone 

25 contributed one hour or 100 hours, so we really don't 
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know how much of a contribution some people made. 

Q. But these people were all on that team, correct? 

A. That's correct. 

Q. Thank you, Mr. Doyle. Now I want to look at slide 

number 20, about halfway through. And I want to ask you 

about, this is this test, and apologize I've writing on 

your slide here. I want to make sure the jury and I 

understand this slide. I'll just focus on the graph 

here. So, in this slide what we have is the cruise 

control set at 68 miles an hour, right? 

A. That's correct. 

Q. And you start out, and Mr. Louden is he in the 

vehicle? This is one of those dynamometer tests, right? 

A My understanding he's in the vehicle, that's 

correct. 

Q. And he's in the vehicle. Does he have a computer or 

switch box or something in there with him? 

A. He's able to log things that are happening on one 

computer, and I don't know if it's a separate computer 

that Toyota Tech Stream, that he was able to inject the 

fault. 

Q. And he actually also had to switch that he could 

switch on the brake rather than having to apply with his 

foot, didn't he? 

A. I think he was applying with his foot. 
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1 Q. We'll look into that later. But so we start out, 

2 and the speed is below 68 miles an hour. And 

3 unfortunately, these numbers are in kilometers, aren't 

4 they? 

5 A. The left access, vertical access is in kilometers 

6 per hour. 

7 Q. So you've got to convert, so like 100 kilometers per 

8 hour is roughly 62 miles an hour, correct? 

9 A. I think it's almost exactly 60, sir. 

10 Q. So the jury can kind of figure this out. 50 miles 

11 an hour would -- be 50 kilometers an hour would be about 

12 30 miles an hour, right? 

13 A. 50 and 30, that's right. 80 and 50 is one that I 

14 know. 

15 Q. So for 80 kilometers an hour is like 50 miles an 

16 hour, right? 

17 A. That's correct. 

18 Q. So if we're below 68, and you can see down here this 

19 red line is how open the throttle is, correct? 

20 A. That's correct. 

21 Q. And you also used this graph to represent percentage 

22 of throttle opening, don't you? 

23 A. That's not a 20 percent on the left there. 

24 Q. What is it? 

25 A. I don't recall as I sit here. 
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1 Q. As a matter of fact, this acceleration rate is 

2 pretty gradual, isn't it? 

3 A. Yes. 

4 Q. If you go from 50 miles an hour to 90 miles an hour 

5 it takes you like 30 seconds to do that? 

6 A. That's correct. 

7 Q. I mean, I know this is a four cylinder Camry, but it 

8 will accelerator faster than that, won't it? 

9 A. Cruise control resume function will not accelerate 

10 as fast as some other functions. 

11 Q. That's exactly where I was going, because now you're 

12 at cruise control, so any of us that have a cruise 

13 control car now when we press that button to resume, the 

14 acceleration rate is a lot more gradual than flooring it, 

15 right? 

16 A. That's correct. 

17 Q. So that means the throttle isn't open as wide it a 

18 possibly could be. Do you know if this 20 percent 

19 throttle? 

20 A. I don't believe that access applies to that. I 

21 don't know the percentage of it. 

22 Q. But in any event, at this point when you kill the 

23 task, because the speed is still below the requested 

24 speed, it just keeps applying the throttle. It's trying 

25 to accelerate up to that set speed, right? 
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A. That's right. So what should you have happened is 

that when the blue line crossed the set speed at 68 miles 

an hour right there. 

Q. It should flatten out? 

A. It should flatten out at that point. And software 

that does that, the cruise control is in the task X. 

Q. Mr. Louden killed that task. And we've also seen 

the throttle memory increases it. It was killed there, 

it just stayed flat? 

A. Right, because when we were injection faults, we 

were only flipping one bit. That's not how real memory 

corruptions happen in software systems. Real memory 

corruptions bounce around, ricochet and cause multiple 

damages. For example, if one bit flips and that's in the 

pointer address, then when that pointer is used, then you 

go to the wrong place and you write something else. So 

they can be cumulative. 

When we did our fault injection testing it was like 

taking a rifle shot, just flipping one bit or what we 

were interested in flipping and nothing else. 

Q. And you've — we've already agreed that none of the 

testing that you've done or Mr. Arora's done, have we 

ever had this memory corruption to cause the throttle to 

open greater, have we? 

A. Nobody has tested that as far as I'm aware. 
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Q. Nobody has done that. Not only not tested, we have 

no documentation that that's ever happened, do we? 

A. No. But unfortunately for Toyota, you can't 

disprove it. It's trying to prove a negative. It's 

trying to prove, for example, that there are no aliens in 

the universe. You can only say that you have not found 

any on Mars, but you can't say definitively that they 

don't exist. 

And so the same is true here that just because today 

as we sit here I don't have this test data, it would only 

take one, and it could depend on timing and other factors 

that we can't control right now in our testing, but it 

would only take one experiment to see that throttle open 

wide from the second memory corruption to prove our 

point, whereas a million experiments that didn't open 

would not prove what Toyota would like you to believe. 

Q. And we don't have that experiment, that experiment 

has never been done? 

A. That experiment as far as I understand hasn't been 

done by either side to date. 

Q. As soon as this brake switch was transitioned, this 

speed -- the engine throttle closed, and then because it 

was still, the task was still there, the engine stalled, 

correct ? 

A. When the brake switch was transitioned for more than 
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2/10ths of a second, that's what happened. 

Q. Unlike Ms. Bookout's crash, right? 

A. Ms. Bookout's engine did not stall, as I understand, 

Q. No, on this stack analysis, which is 25 — finger 

over that -- that's the stack where is the throttle 

control is, correct? 

A. The throttle control, that very complicated function 

in task X executes on that stack, is that correct. 

Q. Now, if you look at slide 29. This may be -- maybe 

just — NASA didn't call any of the MISRA coding issues 

violations, they called them deviations, didn't they? 

A. I don't remember what word they used, sir, they're 

violations or deviations both. 

Q. If you look -- you're talking about MISRA -- 

talking about these violations in this document here, but 

if we looked at the NASA record appendix A, page 29, 

Mr. Doyle, what they really said was it was deviations up 

at the top photograph. They never refer to these as 

violations, did they? Deviations? 

A. I'm not going to say never, because I haven't 

reviewed the report for that, but there it says 

deviations. 

Q. And this is the section they are talking about the 

MISRA rule check, right? 

A. That is a section. 
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1 Q. Now, on slide 32 I've got to take issue with you, 

2 Mr. Barr. You quoted part of what Mr. Ishii said. Right 

3 there. He had a much longer answer than the stuff that 

4 we got right there, didn't he? 

5 A. I don't recall. I think that's the salient point. 

6 Q. Did you put this slide presentation together? 

7 A. I did, and I took that quote from my report. 

8 Q. Can we me see Mr. Ishii, page 90. And we heard Mr. 

9 Ishii's testimony a couple of days ago. This is page 89. 

10 I'm going to focus you on line 13 -- you don't even have 

11 the question there, we just have an answer, don't we? 

12 A. That's correct. 

13 Q. This is again, you quoting from page 91 here, but 

14 what he actually had to say starts up here. The question 

15 was. Is it your position, Toyota, that there are no major 

16 bugs in the engine control module software from 2008 

17 Camry engine?" And his answer was "One thing I can 

18 definitely state here is that with respect to the engine 

19 control software bug or problem that leads to a UA, 

20 that's unintended acceleration, and I will define 

21 unintended acceleration as an unintended engine rpm 

22 increase unintentioned by the system designer. That sort 

23 of bug is not there. That I can state definitively, 

24 since the term major bugs is not -- as used in your 

25 question was undefined and vague. I defined UA and 
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provided that definition to you in answer to your 

question. 

And then here's the answer you quoted right there. 

When it comes to software, you had some ellipsis in 

there, but the next question was -- and this is a really 

material question -- are there any bugs in the software 

that can cause the main CPU to open the throttle 

inappropriately? And you left this answer out. I will 

repeat what I said before and that is with respect to 

software bugs that could result in unintended 

acceleration and my definition would be an engine rpm 

increase contrary to what is designed by the system 

designer, that kind of bug does not exist. 

That's what he said about that, didn't he? 

A. That's what he said, but it doesn't sound like 

science to me, but that's what he said. 

Q. Now, almost done here. You showed us this fish bone 

diagram. Mr. Doyle, I'm going to need to have the NASA 

report in just a moment. Appendix B. You showed us this 

fish bone diagram up there. Now, you understand that 

this diagram was for the software error only, right? 

A. I do. 

Q. And you modified this chart for your purposes in 

this case, did you not? 

A. I modified that chart to make it clearer what was 
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upstream. 

Q. You also modified it to put in the words "UA" or the 

letters "UA" up in the corner, because that's not on the 

chart in the NASA report, is it? 

A. That's right. There it says a global concern and it 

continues on to another chart. 

Q. You didn't tell the jury yesterday that you modified 

this chart to change it from global concern to UA, did 

you? 

A. You're right, I didn't. I was trying to make the 

chart's ultimate purpose, which is a UA clear, which if 

you continue the global concern up in their fish bone 

which gets more complicated, that's ultimately what they 

are looking for. 

Q. And so if we go to the — after this chart there are 

two more pages which list the disposition detection — 

not that one. That's where it says global concern. Now 

the next page, Mr. Doyle. There are two pages that go 

through for each of those concerns -- if you give me the 

last two columns. And here it talks about what will 

happen and talks about how it's detected and how it's 

mitigated, each one of those software errors, right? 

A. It talks about how NASA believed it was mitigated at 

the time they wrote the report. And I mentioned those 

pages when I put the chart up, my slide says page 36 to 
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1 39, whatever the numbers are. 

2 Q. But you didn't show that they were mitigated, these 

3 software errors had a mitigation strategy for each one of 

4 them? 

5 A. I think I clearly stated that NASA misunderstood 

6 that some of them didn't exist. And that's what I would 

7 have explained if I went to this level of detail. 

8 Q. Now, let's go to slide 43. 

9 A I'll give an example just to continue my answer. 

10 One of those -- 

11 Q. I don't think there is a question pending. 

12 THE COURT: You can ask him on redirect. 

13 Q. (BY MR. BIBB) And at slide 43 you again quoted 

14 Mr. Ishii, but if we look at what he actually said on 

15 page 37, what we left out, what he said was that, of 

16 course, Toyota would conduct its test to see if the chips 

17 that are delivered would have the requisite functionality 

18 and performance. But admittedly they didn't do a design 

19 review of somebody else's source code, correct? 

20 A. They didn't do a design review, and I think the 

21 point stands for itself. 

22 Q. It was a source code provided to Toyota by 

23 suppliers, right? 

24 A. Right. So here he's referring to the ESP-B2 monitor 

25 chip and he's saying they didn't review the source code 
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1 for this very important chip, including through the date 

2 when they were telling Congress and the world that there 

3 couldn't be possibly be a software error, though they 

4 already knew that it was spaghetti code. 

5 Q. They knew -- they tested it and they knew it 

6 performed and functioned as it was intended to, right? 

7 A. In the testing they performed of ESP-B2 chip, which 

8 is obviously not as much testing as a vehicle fleet of 

9 millions of vehicles driving around. 

10 I did a calculation that I included in my report. 

11 Toyota told NHTSA and Congress about the amount of 

12 testing they had performed on this series of Camry's. 

13 And if I remember the numbers correctly, it was something 

14 like 400,000 hours of testing. That sounds like a lot of 

15 testing, sounds very impressive, but if you simply do a 

16 little math, the first, I think it was -- I'd like to 

17 refer to my report to get the exact numbers -- but I 

18 think I calculated the first 3,000 people to buy that car 

19 in their two weeks of ownership would conduct more than 

20 100,000 hours -- morn than double, more a million hours 

21 of testing. 

22 And so, when Toyota says we tested our car, they 

23 tested a couple of cars that came off the factory line 

24 first, under certain conditions, and then they started 

25 selling the cars and there were now 3,000 of them or 
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1 400,000 of them. I think they sold 400,000 2005 Camrys 

2 ultimately, and that is a much larger universe of 

3 testing. People are driving it in different weather 

4 conditions, they're driving with more miles, there are 

5 manufacturing variances between vehicles, electrical, 

6 mechanical, and all of those experiments are taking place 

7 in the real world. 

8 Q. Let's look at slide 53. This is another one of Mr. 

9 Louden's tests you talked about, right? 

10 A. That's correct. 

11 Q. Now we saw the earlier one we looked at, that was 

12 actually a 2008 Camry being tested, wasn't it? 

13 A. It was. 

14 Q. Is this one a 2008 or a 2005? 

15 A. This is a 2005 Camry, just like the Bookout vehicle. 

16 Q. And here the thing I want to focus on is this last 

17 row down here. And there Toyota has a brake switch 

18 that's connected to the brake pedal, and when you tap the 

19 brake pedal, that switch, it's a mechanical switch, 

20 electro-mechanical switch, isn't it? When you tap the 

21 brake pedal, one switch goes from open to close, and the 

22 other part of the switch goes closed to open, right? 

23 A. That's right. The first one is called STP, that's 

24 the primary stop brake switch. That's the one that 

25 lights the lights on the back when you see someone's 
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1 brake lights come on. And there's a secondary switch 

2 called ST1 minus. 

3 Q. If we look at this last column down here, you can 

4 see there's the one line, and I would have to go and look 

5 at this, but suffice one of them is ST1 and one of them 

6 is STP, right? 

7 A That's correct. 

8 Q. Admittedly I"m color blind, but I think that's a 

9 blue line down there, and I can't really tell what color 

10 this is, it's either red or green. 

11 A. It's both red and green because it's got data from 

12 inside the computer and data from the actual brake pedal. 

13 Q. You made me feel a lot better with that answer. But 

14 when you press the brake pedal right over here, this blue 

15 line should have gone up here? 

16 A. That's right. It's not relevant to this particular 

17 test. Mr. Louden conducted a number of -- in the Saint 

18 John case there was early on some indications that there 

19 might have been a problem with the secondary brake 

20 switch, and so he conducted these tests with a number of 

21 different combinations of that switch not working and 

22 working. This set of data -- that doesn't change the 

23 outcome here. It's not related to the monitor CPU and no 

24 other part of the software that's relevant to this 

25 really. 
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Q. And it's not relevant to Ms. Bookout's case because 

we know her brake switch worked? 

A. Well, this graph is absolutely relevant. That 

doesn't change the relevance to Ms. Bookout's case. 

Q. The other thing we notice up here is when this — 

when that task is killed here, this is the throttle 

opening, right? This is degrees now, we can actually 

look at the throttle opening, correct? 

A. That's correct. 

Q. And so when this task is killed and she's doping 45 

miles an hour, or Mr. Louden is moving 45 miles an hour, 

the throttle is open and at about, what, 14 degrees, 

correct ? 

A. Yes. If you look at this curve, you'll see that 

it's up there around 15 degrees, I guess, close to the 

task death killing. 

Q. Here's 10 and there's 20. And task death occurs at 

that dotted line, and this thing -- it settles in, looks 

like roughly 13 or 14 degrees? 

A. I would agree with that. It looks to me what Mr. 

Louden did was he had his foot more on the accelerator, 

before he killed the task, he got up to his target speed 

about 45 miles and hour, and then as he let off the 

accelerator there, before the task death, it dropped down 

to the 13 or 14 you're talking about. 
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1 Q. If it's at 14 degrees of throttle opening, you're 

2 never going to lose vacuum assist if you pump the brakes 

3 in that situation, are you? 

4 A. I've not heard a number as low as 13 or 14 degrees. 

5 Q. So the answer is that you'd always replenish the 

6 vacuum boost if you had this scenario here of 45 miles 

7 hour, right? 

8 A. As an engineer I've learned to be cautious about 

9 absolutes, so I won't say always, but I think it's 

10 unlikely. 

11 Q. Tell you what, from what you know though, you still 

12 have vacuum assist, right, based on everything you've 

13 heard so as far, correct? 

14 A. I think that's right. 

15 Q. Now, all I want to do, Mr. Barr, here to finish up. 

16 You talked to us a lot at the end of the day yesterday 

17 about some other people's wrecks that you told the jury 

18 you thought were similar to Ms. Bookout's, correct? 

19 A. Yes, they informed my analysis. 

20 Q. And the first one was a Mr. Beresford Hill, do you 

21 remember that name? 

22 A. I remember the name. 

23 Q. And Mr. Beresford Hill, did you read his deposition? 

24 A. I believe so, if I had his deposition and cited to 

25 it there, I read it. 
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1 Q. Page four of Mr. Barrister Hill's deposition, 

2 because I'd like to look at how he describes -- this is 

3 his deposition beginning at line 2 and just go down to 

4 line 11. And he said, "As I pressed my foot on the 

5 accelerator it was as if the car took on a life of its 

6 own." 

7 So now, Mr. Hill stepped on the gas and the car took 

8 off. Is that the way the car is supposed to work? 

9 A. I think Mr. Barrister Hill was describing a 

10 situation where the accelerator pedal press was a lot 

11 less than the car's acceleration. 

12 Q. Let's assume that this could be caused because he 

13 pressed his foot a little harder than he expected on the 

14 gas pedal, couldn't he? 

15 A. I don't know why we would assume that, sir. 

16 Q. But he instinctively put his left foot on the brake, 

17 and when he did that, it would have brake echo check, 

18 wouldn't he? 

19 A. No, not necessarily. 

20 Q. Just every time you've ever tested it, it worked, 

21 right? 

22 A. We don't know that this particular UA, which I 

23 believe was caused by software malfunction, was caused by 

24 task X death specifically. It's my understanding it was 

25 a software malfunction. I don't know whether it was task 
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X or task X in combination with other things. So I don't 

know whether that failsafe should have acted in that 

particular situation. 

I know that even if it was task death X, it won't be 

100 percent reliable, that brake echo. 

Q. And you're telling this jury that this one, software 

failure, stepped on the gas and the car took off, right? 

A. It's my view that that is a description of a 

software malfunction. 

Q. Now, how about, one of the other ones was a Chory, 

C-H-O-R-Y, did you review the event data recorder for 

that crash? 

A. I don't believe I had the actual event data 

recorder, but I'm familiar that Toyota reviewed it. 

Q. Have you seen that data readout? 

A I don't think I've seen that data readout. 

Q. You've seen these before, haven't you? 

A. Yes. 

Q. You understand how to read them. If we look at this 

paragraph right there, that box shows that the brake was 

never applied, right? 

A. That's what it shows. I've written a separate 

chapter about how these pre-crash recorders have their 

own defects. In fact, Mr. Arora in his September 17th 

report last year, he actually demonstrated for us that 
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1 the car he was pressing the brake on, the recorded black 

2 box data sequence said he didn't press the brake. And 

3 that's cited in my chapter on the pre-crash EDR, which is 

4 not really directly relevant to this case because the 

5 2005 Camry wasn't equipped with that, but the point being 

6 that in this later Camry that had it, this is not 

7 something we can rely on to disprove a software 

8 malfunction. In fact, with the UA occurs and task K is 

9 dead, the pre-crash EDR will be wrong about the brake 

10 signal specifically. That's what Mr. Arora's data 

11 showed. 

12 Q. And you know that NHTSA disagrees with you on that? 

13 A. No. The analysis this NHTSA did was a very 

14 different analysis. What NHTSA did was to evaluate that 

15 if data was stored in the black box, that it was reliably 

16 read out the same way that it was in the box. NHTSA 

17 didn't evaluate -- they did evaluate in one bumper crash 

18 that they got the right data. But that didn't prove -- 

19 we read the code and said -- and we even got the 

20 pre-crash EDR code and we saw that it could be confused 

21 also by task X death, specifically about the brake pedal. 

22 So NHTSA always assumed that these black boxes were 

23 reliable, but they're not. And that's been demonstrated 

24 by Toyota's own expert. 

25 Q. But they dud a study of those and no matter how you 
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1 want to characterize it, they validated the validity of 

2 these EDR readouts, didn't they? 

3 A. As I explained, they validated that the data could 

4 be read properly by either a tool from Bosch or a tool 

5 from Toyota. They didn't validate properly 

6 scientifically like we did that this could be wrong. 

7 Q. They did some testing with vehicles to confirm with 

8 accelerometers and their data acquisition that the data 

9 that was being recorded in the EDR was the same data they 

10 were getting with their external recording devices, 

11 correct? You are aware of that study? 

12 A. Again, sir, it doesn't matter how many tests showed 

13 that the EDR worked. We have one test that was conducted 

14 by Toyota's own expert that proves it can be wrong. And 

15 that is sufficient to prove there are aliens in the 

16 universe. That is sufficient to prove that the EDR is 

17 not reliable. So one test like that disproves this view 

18 that Toyota would have you have that this is reliable. 

19 Q. I'll tell you what, Mr. Barr, I'm going to do one 

20 more person's incident here. Mr. Heinrich or 

21 H-e-i-n-r-i-c-h? 

22 A. Is that the gentleman with three incidents? 

23 Q. That's the gentleman with three incidents. Let's 

24 talk about a couple of the incidents. You ruled out 

25 floor mat interference in that case? 
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1 A. Yes. Well, I should say I didn't do a root cause 

2 analysis but my understanding was it was not likely floor 

3 mat. 

4 Q. You know though he had a set of all weather rubber 

5 mats placed on top of his carpeted mat in the vehicle? 

6 A. That's not true the third incident. 

7 Q. I'm going to get to the third one, but the first 

8 incident and the second incident he had an all weather 

9 rubber floor mat on top of his carpet mats, is that 

10 right? 

11 A. I believe that's accurate. 

12 Q. And that was exactly a concern that Toyota had, 

13 right? 

14 A. Just because they are there, doesn't mean that's 

15 what happened. 

16 Q. So if we can then go to page 42. Let's look at his 

17 third incident, and this is the one where he was waiting 

18 for the train, do you remember that? 

19 A. I do. 

20 Q. And if we could look starting at line 9 how he 

21 described it. And he said it was a normal day, crossing 

22 gates came down, waiting for the train, put it in park 

23 because they are usually freight trains and they are long 

24 so I just waited my time. When it came to time to go, 

25 the crossing gates went up, I put the car in gear, gave 
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it a little bit of gas because of school zone just a 

quarter of mile and the car took off. 

And he said, it was gradual, I just had no control 

over it. Again, this is a gentleman who's putting his 

foot on the gas to accelerate away from a railroad grade, 

isn't he? 

A. Yes, and his car is giving him an unintended amount 

of acceleration when he does. 

Q. And but again, maybe Mr. Heinrich just pressed on 

the gas pedal harder than he expected, he got more result 

than he wanted. That's another way of looking at that 

accident, isn't it? 

A. That's a possibility. 

MR. BIBB: May I have a moment. Your Honor? 

THE COURT: Yes. 

MR. BIBB: Was an a little longer than 15 

minutes, but thank you very much, Mr. Barr for coming. 

Do you want to take our morning break? 

THE COURT: Mr. Baker, how much do you have? 

More than a few minutes? 

MR. BAKER: Yes, ma'am. 

THE COURT: We will take our morning break 

then. Ladies and gentlemen, it's 10: 30, we'll be in 

recess for 15 minutes. I'll remind you, do not discuss 

the case and form no opinions about the case. All rise 
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while the jury exits. Mr. Barr, you may step down. 

(THE FOLLOWING PROCEEDINGS WERE HAD AT THE BENCH 

OUTSIDE OF THE PRESENCE OF THE JURY.). 

THE COURT: We're on the record in 

CJ-2008-7969, we are outside the presence of the jury, 

it's my understanding the next deposition is going to be 

Mary Pries-Morrison, and we haven't talked about it yet. 

MR. CLARK: In addition to all the arguments 

that we already made of other incidents, I would point 

out that the only thing that we have that would connect 

software in this vehicle, a 6 cylinder 2008 Camry, the 

software in Mrs. Bookout's 2005 4 cylinder Camry, is 

essentially Mr. Barr waiving his hands and saying they 

are similar without any factual support. Under Daubert, 

under Joiner, both of which are the law in Oklahoma, and 

expert ipse dixit isn't good enough. And that's all that 

we have. 

The other objection I would add at this point, I 

have some objections to specific lines we can talk about. 

The other objection globally I would you add at this 

point is this is needlessly cumulative. Mr. Barr has 

already told us about this incident, already told us that 

he believes it's an example of an incident that was 

caused by software, and it really doesn't add anything to 

have this deposition played for the jury beyond what Mr. 
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Barr's already said. All it's going to do is mislead and 

confuse the issues and distract them from what they are 

supposed to be here to decide, which is what the cause of 

Ms. Bookout's crash was. 

THE COURT: I'm going to overrule the issue. I 

do think that this based on Mr. Barr's testimony, could 

be consider an another similar incident that could be 

considered by the jury as a defect in this case. Also, I 

do not think at this point it is yet cumulative. This is 

the first witness that we've heard directly from, if I 

understand, with regard to what had occurred in her 

vehicle. 

I did have several things in here that I thought 

there needs to be somewhat of a foundation laid for these 

people to be able to judge the credibility of this 

witness, but I had several things in here that I either 

thought was hearsay or went over and above. 

MR. BAKER: I've removed some. Your Honor. 

THE COURT: Okay. 

MR. BAKER: Page 32, line 19 through 24 . 

THE COURT: You're removing that? 

MR. BAKER: Yes, ma'am. 

THE COURT: I didn't have that was even 

objected to. I had they were objection on to page 32 

lines 5 through 9 and 14 through 18. 

THIS TRANSCRIPT IS NOT PROOFREAD 



67 

1 MR. BAKER: I've looked at the objections, some 

2 I did remove, I'm telling you what I did remove. 

3 THE COURT: And what else have you removed? 

4 MR. BAKER: 36, 19 through 24. Page 37, 15 

5 through 24, 37 basically all of page 37. 

6 MR. CLARK: We counterdesignated that and we 

7 would like some of that in. 

8 MR. BAKER: Okay. 

9 MR. CLARK: I'd like page 36, line 23 to page 

10 37, line 15. But you're removing -- in light of that do 

11 you want too. 

12 MR. BAKER: No. 

13 MR. CLARK: We'll remove page 36 line 15 and 

14 page 36 line 22. 

15 MR. BAKER: I removed my designation of the 

16 bottom of page 38. 

17 THE COURT: Let me go back for just a minute on 

18 page 31 and 32, so I can tell you my thoughts as we go 

19 through these different pages too. The whole thing about 

20 on pages 31 and 32, on line 13 and 14 where it says, I 

21 think it's the officer that's come up at this point and 

22 she says get out of the car, so they clear the car, get 

23 out now. 

24 What's the exception to the hearsay rule for that? 

25 And then also for what she says over on page 32 where 
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1 he's marked the two pages? I'm trying to remember who 

2 was — 

3 MR. CLARK: I think this a bystander actually. 

4 THE COURT: Okay. 

5 MR. BAKER: She is talking on the phone to 911, 

6 that's probably what it is. 

7 THE COURT: That is the 911 operator. 

8 MR. BAKER: I think would be a presence first 

9 impression, what's going on at the time. 

10 MR. CLARK: There is -- and I think we made it 

11 a 403 objection to this, too. Your Honor, all this car 

12 being on fire and smoke pouring. 

13 THE COURT: I'm going to take out on line 13 

14 what the lady on 911 says, delete, within she said, the 

15 rest of that. And then on page 32 I'm going to delete 

16 starting on line 5 again what the operator says. 

17 MR. BAKER: Which line? 

18 THE COURT: 32 starting on line 5. You can 

19 leave the answer in, did you get out of the car at that 

20 point. I did delete the rest of that. And I'm going to 

21 delete also lines 14, just I believe dispatcher did. And 

22 I"m going to delete the rest of that because of the 

23 reference that there may have been a fire in the car. 

24 Who called the police, I believe dispatch did, period. 

25 And then on page 34, what would be the exception on 
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1 the hearsay that this is the officer talking about the 

2 brake's really hot, I don't think you can drive the car. 

3 MR. BAKER: Presence sense impression. 

4 describing what happened. 

5 THE COURT: I'm going to delete lines 2 through 

6 9. 

7 MR. BAKER: I'll take out the question on that 

8 as well. 

9 THE COURT: Okay. And now this question here 

10 about did you have your car mat under it, that was 

11 someone from Toyota that's asking that question -- I'm 

12 sorry, page 35, where the next black mark is 35, lines 12 

13 through 15. 

14 MR. BAKER: That is her calling the dealership. 

15 THE COURT: Then I'm going to allow that in. 

16 And I think that takes care of what I had on 36. Okay. 

17 All right. So then what did you have after what we 

18 had just talked about? I think we're up to page 36. 

19 Mr. Baker, I'm sorry. 

20 MR. CLARK: Well, I think, 11 and 12 in, that 

21 way we have the whole answer in. I don't care so much 

22 about that. 

23 MR. BAKER: Page 38, line 17 through 22 we're 

24 removing. 

25 THE COURT: Okay. Now, there is something 
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1 there I think they designated. Do you want take left in 

2 there? 

3 MR. CLARK: I think we designated on top of 

4 each other and we both decided it can came out. 

5 THE COURT: 38, all right. And then. 

6 MR. BAKER: My next one is on 44. 

7 THE COURT: I have a couple on 42 -- I'm sorry. 

8 on page 45 that I was -- and this is where the officer. 

9 pages 12 through -- line. 

10 MR. BAKER: If you'll back up. I'll cover that. 

11 THE COURT: Okay. 

12 MR. BAKER: Page 44 — excuse me, 43, lines 12 

13 through 24, I've removed. Page 44 line 1 through 10, 

14 page 45 I've removed the entire page. Page 46, line 1 

15 through 10, I have removed. 

16 THE COURT: Okay. That took care of my issues. 

17 Page 47, this conversation she is having beginning on 

18 page 11, someone was asking how I'm going to get on the 

19 highway, how I got to that highway. Is that all. 

20 MR. BAKER: Page 47 line 9 through 23 I've 

21 taken out. 

22 THE COURT: Okay. Did you take anything out on 

23 48? Let's me see, I had a -- I had no problems with, I 

24 was going to overrule the other objection on 48. 

25 MR. BAKER: I believe I removed -- I don't know 
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1 if it's marked, page 49, line 15 and 16, that's just a 

2 question, there is no answer. 

3 THE COURT: Okay. My next comment isn't until 

4 page 57. 

5 MR. BAKER: Page 57. 

6 THE COURT: Yes. This was all — I think my 

7 question was, this was again all stuff that she's being 

8 at the service department. 

9 MR. BAKER: Yes, ma'am. 

10 THE COURT: That was my only question on that. 

11 MR. BAKER: On page 58, line 7 through 20 out. 

12 THE COURT: And my next question is on page 77. 

13 MR. BAKER: Page 75, Your Honor, page 74 there 

14 is a question on five and six that I've taken out. 

15 THE COURT: Okay. 

16 MR. BAKER: Page 75, 1 through 15 I've taken 

17 out. 

18 THE COURT: I was wondering on page 77, lines 1 

19 through 15, what is the relevancy of this lady's 

20 emotional -- mental and emotional damages? 

21 MR. BAKER: That should be out. 

22 THE COURT: The next thing I had a question I 

23 had was on page 99, anything before that we need to talk 

24 about? 

25 MR. BAKER: No, ma'am, I don't have anything 
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1 else. 

2 THE COURT: And on my question on that was the 

3 whole thing about, I didn't mind as much about her 

4 talking about the New York Post, but I don't know what 

5 her foundation is to say what she thought the purpose of 

6 the story was, so my thought was, do we really need 11 

7 through 23? 

8 MR. BAKER: We don't. 

9 THE COURT: So is 11 through 23 is out. 

10 MR. BAKER: Let's do 10 through 23, take the 

11 question out. 

12 THE COURT: And my next question is on page 

13 114 . 

14 MR. CLARK: Page 112 line 21, page 113, line 6, 

15 that's hearsay. I don't think it's within the 

16 exceptions, an email from Scott Young to a fellow at 

17 NHTSA. 

18 THE COURT: What would be the exception of that 

19 -- for that? 

20 MR. BAKER: Present sense impression, what 

21 she's aware of, she's reading from an email. 

22 THE COURT: I'm going to delete from lines — 

23 starting at 17 to 6. Then do we need to go all the way 

24 down to 16 on that? How do you feel after reading the 

25 email. 
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1 MR. CLARK: We didn't object to that. I think 

2 that's probably a fair way to let her talk about the 

3 email without reading it in, so I'm fine to leave that. 

4 THE COURT: I'm not certain it really adds. 

5 all we're saying is you an email and then -- 

6 MR. BAKER: Right. Start back on 111, Your 

7 Honor. 

8 THE COURT: So we'll delete from 111, lines 13 

9 to 24, all of page is 112, and then lines -- page 113 

10 lines 1 through 16. Okay. 

11 MR. CLARK: Your next concern was? 

12 THE COURT: 114 and let me read it again to 

13 see. Sort of the same thing as the one I missed earlier 

14 about the one we just discussed, starting at line 17, is 

15 that not -- is she repeating what NHTSA letter. 

16 MR. BAKER: She's looking at a response from 

17 NHTSA, which I would say is a governmental document, can 

18 be read but not entered into evidence. 

19 THE COURT: So this was part of NHTSA's 

20 correspondence, she had made a complaint and this is what 

21 they said in response to her. 

22 MR. BAKER: The floor mat tests. 

23 THE COURT: These are the results of the 

24 testing that NHTSA did? Okay. Then I will leave in this 

25 discussion but the exhibit itself, we'll discuss later 

THIS TRANSCRIPT IS NOT PROOFREAD 



74 

1 whether that comes into evidence. 

2 MR. BAKER: Page 124, lines 1 through 16, taken 

3 those out. 

4 THE COURT: So we're taking out the question. 

5 MR. CLARK: 123, line 23 all the way to 124 

6 line 16. 

7 THE COURT: Okay. And then on page 137, my 

8 question is the relevance of inquiring of her whether she 

9 relied upon Five Star advertising. 

10 MR. BAKER: Starting with page 136, line 23 

11 through 138 line 1, we'll remove. 

12 THE COURT: Okay. And then my last question 

13 was on page -- clear over on page 258. And let me see 

14 what it was. And so on page 5 through 7 -- 

15 MR. BAKER: Back up to 250. 

16 THE COURT: I was on 258. 

17 MR. BAKER: 257, I think I covered, line 17, 

18 through 260, line 15, I have removed. 

19 THE COURT: Okay. That takes care of my last. 

20 MR. BAKER: And also on page 261, line 17 

21 through 262, line 10, I have removed. Page 265, line 14 

22 through page 266, line 11, I have removed. That covers 

23 it. 

24 THE COURT: All right. With those changes and 

25 preserving all of the objections that Toyota has 
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1 previously made to this deposition then we will play it 

2 with these redactions. 

3 MR. BAKER: We need just a couple of minutes. 

4 (Short pause.) 

5 THE COURT: Okay. We're back on the record 

6 outside of the jury. It's my understanding that you have 

7 Daubert motions and any motions in limine with regard to 

8 Mr. Barr's testimony? 

9 MR. CLARK: Yes, Your Honor, we would simply 

10 incorporate the briefing that we previously filed on that 

11 with regard to the lack of vehicle testing that Mr. Barr 

12 has done and add in, of course, the objections that were 

13 made verbally both last night and this morning regarding 

14 the liability and testimony on similar incidents as well. 

15 I don't know that those were briefed, we would reurge 

16 them now. 

17 THE COURT: What I'm going to do is I'm going 

18 to preserve for the record all the briefing that was done 

19 with regard to excluding Mr. Barr's deposition, as well 

20 as the oral argument that was made regarding that, and 

21 any objections that were made during the deposition or 

22 during this trial. And I'm still going to deny those 

23 objections. 

24 MR. BAKER: We just rely on everything that 

25 Your Honor just mentioned, our briefs and our oral 
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argument. 

THE COURT: All right. 

(THE FOLLOWING PROCEEDINGS WERE HAD WITHIN THE 

HEARING OF THE JURY AS FOLLOWS:) 

THE COURT: Ladies and gentlemen, I apologize 

for the delay. We had a deposition that we're going to 

play as soon as Mr. Barr's testimony is completed and I 

had to make some evidentiary rulings. I wanted to let 

you know after we completed Mr. Barr's testimony, the 

next witness will be video testimony again. We are going 

to start that and go until about 12:30 and then we will 

break at 12:30. I have a matter at 1:00 in another case, 

believe it or not, I still have other cases that I need 

to take up, so I have a 1:00 but it shouldn't take over 

15 minutes, so we will break from 12:30 to 1:30 today for 

lunch. Thank you very much. 

You may proceed. 

REDIRECT EXAMINATION 

BY MR. BAKER: 

Q. Let me kind of start at the back where you all ended 

and I want to talk a little bit about the EDR you all had 

a great field discussion about EDRs, when it occurs and 

whether NASA looked at it with respect to a particular 

OSI or other similar incidents. Do you remember that 

discussion? 
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1 A. Yes. 

2 Q. As I understood, is it true that the EDR event data 

3 recorder in 2005 Camry would not record anything that 

4 happened before a crash? 

5 A. That's right. And the black box in the air bag 

6 computer in the 2005 Camry simply recorded that there was 

7 a crash and information about the crash. And it could 

8 record I believe up to three total crashes. And then the 

9 later models had a black box that recorded not only if 

10 there was a crash, but also the five — sample data in 

11 the five seconds before the crash. 

12 Q. Our car doesn't have that? 

13 A. That's right. This car in this case doesn't have 

14 any pre-crash data. 

15 Q. But the EDR that is in our vehicle was downloaded? 

16 A. That's correct. 

17 Q. And you've seen the information downloaded from our 

18 EDR? 

19 A. I have. 

20 Q. Did it record anything? 

21 A. No, despite the crash, there was no data recorded, 

22 no crash was recorded in the air bag control unit. 

23 Q. Even though there is a 30 mile an hour impact at the 

24 end of this sequence, nothing recorded? 

25 MR. BIBB: Objection, no foundation. 
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1 THE COURT: Overruled. You may answer. 

2 THE WITNESS: That's right, despite the crash 

3 there was no crash recorded in the air bag computer. 

4 Q. (BY MR. BAKER) You were also asked about the OSI in 

5 terms of your root cause analysis in this case. Do you 

6 recall those questions? 

7 A. Yes. 

8 Q. You looked at those OSIs for particular things and 

9 used them as part of your analysis, do you remember that? 

10 A. I do. 

11 Q. In terms of doing a root cause analysis and trying 

12 to determine what causes these unintended acceleration 

13 events, would it be reasonable to overlook a 400 percent 

14 increase in UA events starting in 2004 in the Camry? 

15 A. No, it would not be. 

16 Q. You were also asked some questions about the NASA 

17 report. Be very brief on this. Yesterday you discussed 

18 several aspects as we've already seen. Is it true that 

19 NASA made its conclusions based on some inaccurate 

20 information given to them by Toyota? 

21 A. That's correct. 

22 Q. For example, you mentioned they had told NASA there 

23 was EDAC on the 2005 Camry? 

24 A. That's correct. On that basis NASA said, well, it 

25 can't be hardware bit flip because there's EDAC. But 
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since there's no EDAC, then there can be a hardware bit 

flip, and NASA was concerned about hardware bit flips, 

rightly so. 

Q. Is it one of these bit flips that we talked about 

that we can have the throttle angle variable become 

corrupt ? 

A. That's one way it could happen, that's right. 

Q. Is it a corrupted throttle angle variable that could 

make the throttle go anywhere? 

A. That's right, anywhere between, up to degrees or 

100 percent. 

Q. So in this case, if Ms. Bookout has her foot on the 

accelerator and it's at whatever, I think one of the 

numbers we talked about was 15 degrees opening, if you 

have this memory corruption on the throttle variable 

angle, could it send it anywhere? 

A. That's correct. 

Q. And you were criticized for the quote you put up of 

what Mr. Ishii said. Mr. Ishii said there is absolutely 

no bugs in the software. 

MR. BIBB: Objection, misleading. 

Q. (BY MR. BAKER) Ultimately what he said was on the 

power train software that he was discussing was the part 

put up by Mr. Bibb, he said there was no bugs. 

MR. BIBB: Objection, misstates testimony. Your 
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1 Honor. 

2 THE COURT: Overruled. 

3 THE WITNESS: I understand Mr. Ishii's 

4 testimony in the portion Mr. Bibb cited to be not that 

5 there were no bugs, but that there were no bugs, he 

6 thought or believed that there were no bugs of a specific 

7 type. 

8 Q. (BY MR. BAKER) And my only point asking that 

9 question is, there is bugs in every software? 

10 A. Any reasonably complex software has bugs. This 

11 software certainly has bugs. 

12 Q. And you were also asked about some examples up here 

13 in the brake echo, and some of the tests that you ran 

14 that showed that if you had your foot on the brake and 

15 this task death occurred, or you had concluded the 

16 variable angle malfunction of the throttle control, that 

17 you have to take your foot back off the brake in order to 

18 have — 

19 A. That's correct. And even then it may not happen. 

20 Q. But if it does come into effect, as I understand 

21 your testimony, it stalls the vehicle? 

22 A. Three second afterwards approximately. 

23 Q. We know Ms. Bookout's vehicle did not stall, 

24 correct? 

25 A. That's correct. 
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Q. So under the scenario that you've described for the 

jury, would that mean that she never transitioned the 

brake switch? 

A. That's correct. 

MR. BAKER: That's all I have. 

THE COURT: Mr. Barr, you may step down. 

THE WITNESS: Thank you. Your Honor. 

THE COURT: Mr. Baker, you may call your next 

witness. 

MR. BAKER: We have a few exhibits with Mr. 

Barr, we'll take up at the break. 

THE COURT: Okay. 

MR. BAKER: We're going to call by videotape 

Mary Pries-Morrison. 

THE COURT: Okay thank you. 

(Playing video.) 

THE COURT: ladies and gentlemen, there's 

still about 25 or 30 minutes left on this, because of my 

schedule in needing to take care of another matter we're 

going to go ahead and break for lunch at this point in 

time. We'll be in recess until 1:30, again remind you 

don't discuss the case, don't form any opinions about the 

case during the break. If you did not check in at the 

jury assembly room this morning, please do so during the 

lunch break. 
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